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REGULATORY FRAMEWORK FOR SCHOOL ENROLMENT
(Department of Education and Skills)
Teachers’ Union of Ireland (TUI) Response, 2011

Note: This document should be read in conjunction with the earlier submission by TUI (2008) in response to the report of the audit of school enrolment policies (Department of Education and Science) which is attached as an appendix for easy reference). 

Introduction 

TUI welcomes the Minister’s invitation to participate in shaping a new regulatory framework for school enrolment to support ‘inclusive, transparent and fair enrolment’ practices in schools.  Such framework should provide more clarity and direction on a number of related and important issues as well as bringing ‘more consistency, transparency and accountability’ to the enrolment of students (page 27). 
The union understands that submissions to the Department in 2008 in response to the report of the audit of school enrolment policies will inform such developments. In this regard the points set out in the TUI 2008 submission, many of which are re-iterated below, still stand. TUI also notes additional observations in relation to certain aspects of the discussion paper issued in 2011 with specific reference to post-primary schools.   

In the opening remarks the Minister frankly notes how important school enrolment is to parents, children and schools. The introduction and overview section indicates a key objective of a new regulatory framework for school enrolment is to ‘better ensure that schools’ enrolment policies and procedures are non-discriminatory and are applied fairly in respect of all applicants’. However, TUI considers the ensuing paper does not go far enough in this regard. Disappointingly, it falls well short of addressing the many factors that guide current enrolment practices in a manner that will bring about real and enduring system-wide change. TUI hopes that any new legislation and regulations will be stronger and more steadfast in nature than the current discussion paper suggests. 

Developing a new regulatory framework 

It is stated clearly that the options set out in the paper aim to bring about greater transparency and consistency through both the content of enrolment policies and the operation of admission policies (page 7 and 14). However, the union emphasises that transparency and consistency will not guarantee reasonable criteria and procedures or ensure fairness. Even where explicit criteria, policies and procedures are applied fairly this will not necessarily ensure greater justice and more equitable access to, or provision of, education. A primary objective of a new framework for school enrolment should be to promote greater fairness, justice and equity.   

TUI respects the role and function of management authorities and boards of management. Notwithstanding this it is concerned about the explicit commitment to providing ‘maximum discretion to schools’ and maintaining and supporting the current position, whereby decision making resides with the local management to the greatest possible extent (page 8). This implies a wishy-washy approach and a reluctance to take the strong and radical action required to bring about necessary system-wide changes. Furthermore, it somewhat contradicts the noteworthy acknowledgement that a new framework could support a more holistic and integrated approach in relation to enrolment and admissions. 

Many of the issues of concern to the union are broadly addressed in the discussion paper. However, TUI considers the language in the document to be non-committal and evasive with respect to overhauling and terminating of the most selective practices exercised by some schools.  This is unfortunate as this initiative presents a timely opportunity to move some way towards a more equitable system, which could be achieved through a more balanced distribution of students from all social backgrounds and/or with special or discrete needs across schools serving a geographical area. The discussion paper does not inspire confidence in this regard.   

Oversubscription 
The paper draws distinction between a student being denied a place when demand exceeds supply and when supply exceeds demand, implying the latter is proximate to suspension or expulsion. TUI disagrees with this interpretation and does not support such raw distinction. For example, a student may be denied a place in a school where places are available but places may also be available in another local school, in which case denial of access to education may not apply.  In addition, particular circumstances may be at issue that merit examination. 
The scenarios of supply exceeds demand and demand exceeds supply clearly differ but TUI believes the real issue to be examined is what criteria is applied to determine a students’ eligibility for, entitlement to or suitability for a place in a particular school. Any other approach promotes and supports the use of highly selective practices in some schools.   

Appeals
Assumptions about appeals and how these can be curtailed are unhelpful. Therefore, emphasis on the notion that if schools are more transparent in how they deal with oversubscription and parents have greater confidence in relation to the reasonableness, validity or correct application of criteria, ‘futile appeals’ could be avoided is of concern. This suggests a commitment to maintaining the status quo, which enables very selective enrolment practices by some schools, as opposed to a willingness to challenge certain practices. Future emphasis should be on a strong regulatory framework for school enrolment that requires all schools to commit to wider social responsibility and development through reserving a proportion of places for students: 

· from the full range of socio economic groups 

· across the full range of special educational or with other discrete needs 
· living within a defined catchment area.

The number of places to be reserved for each of the above groupings would be relative to the demographic profile in the defined catchment area (which would be wider than what is currently understood as a local area) and overall school size. 
TUI accepts that in some, but very limited, circumstances there may be health and safety grounds for refusal to enrol a student.  It holds that the same regulation and rules must apply to all schools in this regard.  If the admission of a student is considered to ‘have very serious detrimental effect on the health and safety of other pupils or staff’ (page 19) in one school, the same judgement should be relevant for another school. Only where a school is heavily resourced with sophisticated, relevant supports or expertise and adequate staff allocations should it be expected to enrol a student refused enrolment in another school on health and safety grounds. Adequate provision for alternative approaches such as home tuition, out-of school settings or dual enrolment in a school and another education centre/setting will be important in these instances. 

Inter-school co-operation
The idea of inter-school cooperation merits particular consideration. This, TUI believes, has the potential to:

· reduce ‘unhealthy competition’ between schools
· reduce over and inappropriate reliance on goodwill, although goodwill will continue to  be important  

· support the emergence of a more equitable education system 

· ensure a fairer distribution of responsibility in respect of providing education for special educational or other discrete needs, thereby reducing the risk of over concentration of some student grouping in one school or some students simply not being offered a placed.  

The union does not, therefore, support the idea that under new regulations the relevant   provision might be limited to the Minister having ‘a power to direct, if required, particular schools to co-operate….. and to define the terms….. ’ (page 18).  It believes such an approach would inhibit the potential of inter-school co-operation to address the issues to be attended to in respect of current enrolment practices.  Thorough consideration must be given to developing a strong, mandatory framework for inter-school co-operation across all schools (new and existing, or those changing patronage or direction) in defined catchment areas some of which areas would have overlapping boundaries.  Inclusion of provision for an Admissions Officer for each area would be essential to monitor and ensure compliance. 

Guiding considerations 

This section iterates the need to encourage best practice and consistency through regulation which is laudable but not strong enough in intention. Emphasis should be ensuring certain system-wide practices and consistency in application of these across all schools.      

TUI accepts that the concept of subsidiarity is important and a fundamental feature of our school system is local governance. Notwithstanding this, these must not be overplayed in any new regulatory framework for enrolment. Either we want new regulations to address current, unhelpful practices or we continue to skirt around the issues – avoiding real change.  
In addition, the union is concerned about the focus on allowing maximum discretion to schools. This must be secondary to:
· strong, mandatory requirements that all schools should provide for a relative and reasonable proportion of students from the most disadvantaged social and economic backgrounds and/or with special or discrete educational needs and  

· regular and thorough external monitoring of practice and compliance with such requirements, irrespective of complaints or appeals by parents or others.   

TUI endorses the need for general compliance with any new regulations for school enrolment and advocates strong and effective measure to ensure this.  In this regard provision for Admission Officers (or persons with other such title) on an area or regional basis will be essential. Such an officer could have responsibility for: 

· promoting awareness and capacity among parents/guardians
· supporting reasonable and appropriate inter-school co-operation
· providing particular direction on enrolment to some schools
· monitoring practice and compliance across schools
· supporting appeals and 

· other relevant tasks.   

The union accepts that it may be disportionate, in many instances, to remove a board of management completely where a concern is confined to enrolment practices. However, it urges the option not be dismissed completely. Consideration should be given to the extent to which a board may have flagrantly disregarded national regulations and engaged in malpractice and a relative approach adapted.  In addition, removal of a board of management completely or a removal of the function of enrolment should not be confined to situations where there is evidence of a significant level of parental concerns, a high number of appeals or a request from a minimum number of persons.  These may be extremely important factors but evidence of non- compliance and malpractice through regular external monitoring processes should also provide a strong foundation for such a decision.       
In this respect, TUI notes the language used in the paper is somewhat weak and evasive indicating sanction would only apply in the ‘most serious cases’ (serious is not defined!) implying a board of management could in fact ‘get away’ with some poor practice in relation to enrolment – a situation to be avoided. 

Content of an enrolment policy
The content as proposed under section 3.2 of the discussion paper should be extended to include provision for: 

· an agreed, co-ordinated approach to enrolment across a number of schools
· the appointment of an Admissions Officer on an area basis. 
Drafting and publishing 

TUI supports the inclusion of a requirement for consultation with the local community when a school is drafting or changing its admissions policy. However, it does not agree with it being left to each board to consider what is appropriate in this regard. Such leeway must be subordinate to certain minimum requirements that have to be met. In addition, those to be consulted should explicitly include local community groups and organisations as well as all parents/guardians in the defined geographical area, not just parents of the current school age population.
The discussion paper notes that, as a minimum, a school could be asked to provide a copy of the enrolment policy to anyone who requests it.  Such regulation should also state that where a school has a website the policy should be posted as a discrete and easily accessible item. 

Characteristic spirit

TUI respects the right of a school to uphold its characteristic spirit in broad terms.  It does not object to this being outlined in some fashion as part of an enrolment policy.  It must not, however, be overstated or presented in a manner that would, intentionally or unintentionally, dissuade parents/guardians from seeking to have their child enrolled. Neither must it be used to prevent enrolment by some students.  Future regulations must be absolutely clear in this regard. 

Financial contributions

TUI supports the approach to financial contributions set out in the discussion paper. In respect of fee paying schools more consideration should be given to framing a strong mechanism whereby fee paying schools must enrol a reasonable number of students, relative to the overall student numbers, who are not fee paying and come from the lower socio-economic groupings.  With respect to voluntary contributions the discussion paper suggests this must be of a compulsory character. TUI agrees and considers that regulation must also ensure that the collection of such contributions be conducted in a discreet manner so that those who cannot afford or choose not to pay are not compromised.  

Enrolment of students with special or discrete needs
New regulations must ensure a more even distribution of individuals and groupings with special and discrete needs across all schools (see earlier points on appeals and inter-school co-operation).  TUI believes there must be firm and resolute action in this regard. It supports very significant incentives being put in place for schools based on the enrolment of students with special educational needs. Incentives should be hierarchal both in respect of the numbers enrolled relative to overall size and the range of special needs accommodated.  A similar approach is advised in respect of enrolment of other discrete groups for example, Travellers or students for whom English is a second language.   

Oversubscription 
Each school should, of course, have to set out in its enrolment policy and details of how it   will allocate places where oversubscription occurs. However, TUI emphasises that some enrolment practices cause and feed oversubscription, perpetuating and exacerbating the supply/demand issue.  A new regulatory framework should include measures to combat and prevent such practices. 

First come first served

The principle of ‘first come first served’ takes many forms and the approach is not always problematic.  For example, if it is used on a specified nominated enrolment day(s) each year, where the student actually presents for enrolment, it may be fair and reasonable. However, in some cases the approach is employed years or months in advance of a general enrolment day for a given year. This distorts the enrolment process and acts against fair and reasonable opportunity for many students in a locality whether long-term residents or newcomers.  In moving towards new statutory regulations to address such issues TUI does not see the need for transition arrangements, save giving a period of three years notice of an implementation date. 

Siblings/ Relatives/ Past Pupils  

TUI appreciates that parents/guardians may wish to have siblings attend the same school in some instances.  Any provision to accommodate this should only apply when the age difference of siblings means they will be attending the said school at the same time. Thereafter, such accommodation should not be given any priority.

Giving priority on the basis of a student being a relative of a past-pupil or member of staff or the board of management should not be permissible. 

Faith 

It is acknowledged that it may not be appropriate to introduce regulations that will change current equality legislation although, in light of recent legal actions, new regulations could seek to strengthen it and provide greater clarity. 

TUI is not convinced the existing denominational system (save through current legislative provisions) should be further protected or supported. It does not favour statutory support for schools that decide to make a portion of places available to applicants who are of a different faith.  The focus of any additional statutory support should be on encouraging schools to increase, relative to population profiles and size in designated areas, the number of places allocated to those for whom English is a second language, those with special educational needs and those from low socio- economic groups and disadvantaged communities.  

 Distance/ boundaries/ feeder schools

TUI acknowledges that issues associated with agreeing geographical boundaries and establishing distance from schools for the purposes of framing enrolment regulations and subsequent school policies are complex. In addition, the concept of feeder schools as currently operating can unfairly act against many students gaining a place in a particular school.  Complexities arise from both of these factors that transact differently in different areas and for various societal groupings. This should not prevent a thorough examination of the need for appropriate regulation in this regard. In fact, current issues and practices augment the need for strong regulation and statutory guidance. TUI favours geographical boundaries above parish or diocesan boundaries in respect of post-primary education but acknowledges the need for some overlap in defined geographical areas in this regard.      

Language policy
TUI does not support the idea of giving priority to students based on parental/guardians’ competence in a particular language.  Emphasis should rest on whether the student to be enrolled has the language competence to engage with the curriculum and parents respecting the linguistic policy. This, it is important to note, should not interfere with out of school or home life.  
Pupil ability 

In keeping with its earlier submission TUI believes that admission should not be based on a student’s academic or other skills.  Tests and interviews should only be used by schools to determine the particular needs of students after enrolment and assist a school in planning to address and accommodate these. 

Open days/ interviews

TUI agrees that open days and meetings for parents/guardians may be helpful to provide information about a school or a number of schools in an area. However, attendance at these should not be a requirement for later enrolment of a student and new regulations should make this explicit. 
Random selection 

The concept of random selection may be helpful and could garner the confidence of parents/guardians if, as suggested in the discussion paper, regulations provide for independent supervision of the process.          

Operation of the enrolment process 
Timescale for enrolment in schools

TUI advises that regulations should provide for an agreed, common enrolment day(s) incorporating all schools in a defined catchment area/ locality to commence enrolment. The use of common enrolment days would define commencement of enrolment and guide the timescale for enrolment in a given area. Enrolment days should be scheduled early in the calendar year. Schools could be allowed accept applications after the agreed common enrolment day(s) but not beforehand.  
Notification requirements
Adequate notification will be essential and regulation should be used to standardise practice and promote the use of more than one communication mechanism including the use of school websites, local newspapers and radio, flyers and local community notices. In addition to the points set out in the discussion paper public notifications should clearly set out: 
· the date of the enrolment day(s)

· the location of and contact details for each school

· that a student must be present for enrolment in a school
· that enrolment may not take place ahead of the enrolment day(s) but may take place afterwards. 
Cost efficiencies will be achieved through regulating for inter-school co-operation, with schools sharing the cost of the publicity material and distribution costs. 
Application process
TUI supports the idea of regulations to encourage the use of a standardised application process and form to:

· guide what information can be sought by a school 
· indicate what relevant information schools must provide to prospective students and their parents/guardians
· support clear and relevant communication between the parties

· indentify that the student(s) seeking enrolment should be present at the time of enrolment (except in exceptional circumstances)
· bring an end to practices where some schools, during the application process, advice parents/guardians that the needs of their child might be better met in another school.  
Decision-making process
TUI agrees with the ideas noted in respect of the decision-making process. However, it 

emphasises that particular and strong regulations should underpin decision -making in relation to the allocation of places. Such regulations should include specific requirements to reserve a percentage of places for residents in a defined geographical area (i.e. a mandatory catchment area shared with other schools); for students from lower socio-economic groupings and disadvantaged communities and for students with special educational needs or other discrete needs. 

Decision in relation to the allocation of places could be on ‘a first come first served basis’ allowing for targets in respect of specific groupings as above. In addition, TUI believes that future regulations should make statutory provision for incentives (additional resources, supports and staffing) to schools that meet or exceed such targets.    
Appeals process

In relation to Section 29 TUI acknowledges that: 

· the process as currently set out places undue administrative and other demands on parents/guardians as well as significant administrative and time demands on schools/boards of managements/VECs 

· some parents/guardians are less well equipped than others to use the process (lack of information, confidence, skills, support) 

· the outcome of the process is often not what the applicant wished for 

· some schools undertake a challenge to the process rendering it even more burdensome, and in some instances, less effective.

Clearly the appeals process requires review in any new regulatory framework.  Efforts to reduce administrative burden for all involved and to improve capacity among parents/guardians so they can better access and use the process will be welcomed. An undue minimalist approach will, however, be unhelpful and must be avoided. 
New regulations should, of course, provide for an enhanced local appeals process but an external appeals process must remain an option in all instances. Preserving the possibility of an external appeal to situations where a student gets no place at all would unduly limit parental /guardian rights and, therefore, be grossly unfair and unacceptable. Furthermore, the notion that new regulations would prescribe that the decision of the Board of Management, or indeed a VEC, on an appeal would be final and binding is beyond reason. Such a move will be resisted by TUI as it serves little else other than to place too much control with a few individuals without recourse by parents/guardians to an external interpretation. 

Finally, TUI very much welcomes the initiative to develop a new regulatory framework for school enrolment. At the next and further stages of development such important work will require very detailed consideration, public consultation and dialogue with a wide range of individuals, interest groups and professional organisations including teacher trade unions and parent groups.  TUI looks forward to participating in this in due course.  
Ends.

For further clarification please contact:  

Bernie Judge, Education and Research Officer, TUI 

Email: bjudge@tui.ie ; Phone: 01 4922588. 

APPENDIX

Audit of School Enrolment Policies

In respect of Second Level Schools

Submitted by the Teachers’ Union of Ireland 2008

The Teachers’ Union of Ireland welcomes the carrying out of the audit of second level school enrolment and the publication of the summary report arising from this audit.   However, the Union must also note its regret at the limitations both of the survey and of the report.  The Union regrets that the survey was limited to those schools that do not overtly charge fees and that participate in the so called free education scheme, thereby excluding from any scrutiny  schools that most overtly select students  on economic grounds.   Furthermore, the Union regrets that the published survey does not name and shame those schools which engage in this odious practice of educational apartheid.  We call for this as a future step in this process.  In addition we note that the audit was conducted by Regional Office Services of the Department of Education and Science itself and hence cannot be described as an independent audit.  Future audits should be independently conducted.

The TUI draws one simple conclusion from the audit - that there are schools which carry out overt and covert selection practices, in effect they engage in educational apartheid.  Such practices take many forms and are designed to exclude those pupils perceived as difficult or requiring special and additional support.  

The Union is firmly committed to the principle /concept of freedom of access to education and to an education system that is free to the student at the point of entry and beyond.  Such principles demand that schools be non-selective in any respect, whether that is on grounds of ability to pay, on perceived academic ability or on religious, social or ethnic factors.   The Union therefore condemns any school which practices any element of national or school based policy which is in conflict with this principle.

In the relatively brief time available to respond to the published report, the Union will make a number of proposals which it believes, if implemented, would lead to a much greater level of equality of access.

I) Information to parents/guardians 

Any proposal to make additional information available to parents/guardians regarding this issue is to be welcomed.  Parents/guardians of primary school children should, at the right time, be provided with information relating to their rights in regards school enrolment.  However reliance on the use of Section 29 appeals of the Education Act is not, in the view of the union, going to significantly improve the situation.  Anything other that an acceptance of a pupil by a school should be considered as a refusal.  In this instance the school should immediately be obliged to provide advice relating to Section 29.  Schools currently tend to avoid giving a blunt refusal thus evading/ avoiding the need to advise of the rights under Section 29.  

The Department of Education and Science should undertake a publicity campaign to inform parents/guardians of a young person’s entitlement to access all publicly funded second level schools.  Simple approaches to do this would include designing and distributing leaflets to all sixth year primary school students and organising an information campaign through the national and regional media. 

Parents/ guardians should also have access to regional/local information services that would provide independent advice on enrolment practices and related issues.     

II) Admissions Officer

Provision for Admissions Officers would be welcome. However, to obtain maximum effect the role must include strong statutory powers to monitor enrolment policies of schools in an area ensuring that acceptable policies exist and are adhered to.  The power to audit enrolments and to advise the Minister in regard to adherence to acceptable policies would be essential.

The Minister should be statutorily obliged to establish acceptable enrolment policies by way of general direction to all schools.  An admissions officer independent of schools should be empowered to apply this statutory obligation to all schools by way of specific direction to schools as necessary. 

In keeping with the previous point above Admissions Officer should have a strong information and publicity role within an area as well as an investigatory and monitoring role.    

III) Other issues for regulation

The union strongly urges that significant action needs to be taken in addition to those referred to above.  In particular the use of Section 29 is not seen as significantly improving the situation; nor can a voluntary process be seen as adequate.  The principle of equality of access must be enshrined in statute without delay and appropriate policies introduced to bring this into effect.  The following are put forward to this end. 

 a) Catchment Areas

The Union favours the introduction of mandatory catchment areas for each school.   The intended effect is that a school within a catchment area has an obligation to the children living within that area.   Any child living within the catchment area must therefore have the right to enrol in the school in question subject only to the limitation in size of the school.  In the event, but only in the event, of there being insufficient pupils within the catchment area would the school be in a position to admit pupils from outside of the catchment area.  For clarity we are not suggesting that there be any compulsion on parents to send their children to the particular school in the catchment area but that they have the right to do so.  

In certain areas where there are several schools and catchment areas are likely to overlap the union would favour a common enrolment date for the schools in the area in question.  This could be overseen by the local admissions officer.  

 b) Enrolment Day

The Union favours enrolment taking place on a specific enrolment day. This would entail a day being set aside for this purpose at a reasonable time, probably early in the calendar year.  This day would need to be well advertised within the catchment area and in particular within relevant classes in the primary schools in the area.   

There would be a complete restriction on any enrolment prior to this date and on the reservation of any places for any children enrolling prior to this date.   This would eliminate the selective processes by which siblings are guaranteed a place in the event of one family member gaining access to a school.   

The Union believes that any form of enrolment in the school prior to the enrolment day should be prohibited and in particular the practice of putting a child’s name down for a school many years before the date of enrolment would be prevented.  It is well known that this practice occurs frequently on the birth of a child.  

Also prohibited would be the practice of “feeder schools” being utilised to draw students in on a selective basis.  It is understood that some second level schools currently guarantee places to a number of students from specific primary schools, camouflaging selective admission practices.   

In the event of there being an excess of pupils seeking to enrol in a school in a given year, admission would be on the basis of a lottery. Such a lottery would have to be independently administered in an open and transparent manner.  The administrator of the admissions lottery (who could be the Admissions Officer referred to above) would have the responsibility to locate places for the students who lost out in the lottery in adjacent schools.   

c) Entrance Requirements

The Union would prohibit entrance tests on the basis that schools should not be in a position to select on the basis of perceived academic ability.   Such a form of selection flies in the face of equality of access.   No form of academic assessment should be held or be taken into consideration, whether this is administered by the school in question or on the basis of a report from the primary school. Academic assessment should only feature after enrolment date and after the child in question has been granted a place within the school.   The union has no difficulty with the concept of assessment after the enrolment date for the purpose of ascertaining the ability of the child, when such a test is conducted with a view to their assignment to a particular class and determining the learning and special support desirable.  (The Union is aware that there is a debate around the issue of whether or not classes should be put together on the basis of ability, i.e. streaming, or on the basis of mixed ability.   The Union will not enter this debate at this time).


Other entrance requirements such as the payment of an enrolment fee which may limit access to some must also be prohibited.

IV) Enforcement and application
The union would see all schools in receipt of public funds being covered by these policies.  While the union favours statutory obligations in respect of the policy on school enrolment it also favours the “carrot and stick” approach.  Schools need to be resourced to meet the demands and support needs of the pupils enrolling from the area.  This entails all schools having, for example, a Special Needs Allocation.  Absence of such allocation has been used in the past as a means of offering “advice” to parents that another school would be better for their child.

Schools which are found to be evading their responsibilities in regard to enrolment and which manage to “discourage” students that require additional supports should suffer in terms of funding while those which meet their obligations should be rewarded.
Ends

Peter MacMenamin
General Secretary
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