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Circular 55/98

To:
The Chief Executive Officer of each

Vocational Education Committee.


THE ORGANISATION OF WORKING TIME ACT 1997.

1.0
INTRODUCTION
1.1
I am directed by the Minister for Education and Science to refer to the Organisation of Working Time Act, 1997, and its implications for the pay and conditions of service of part-time teachers employed in Vocational Schools and Community Colleges.

1.2
This Circular is intended to give general guidance to Boards of Management about the above mentioned Act in relation to part-time teachers.   It is not a legal interpretation and Boards of Management are advised to familiarise themselves with the provisions of the Act.

2.0
HOLIDAYS
2.1
The Organisation of Working Time Act, 1997 sets out statutory rights for employees in respect of rest, maximum working time and holidays.   It repeals the Holidays (Employees) Act, 1973 and Section 4 of the Worker Protection (Regular Part-Time Employees) Act 1991.   The Act now provides minimum legally enforceable entitlements for all employees to holidays and public holidays.

2.2
The new holidays and public holidays provisions are effective from 30th September 1997.  Under the terms of the Act the statutory leave year is the 1st April to the 31st March.  There is provision however for employers to use different 12 month periods provided that the same leave year is used consistently.  In the case of teachers the  "leave year" shall be  deemed to begin on the 1st September and end on the 31st August each year. 

2.3
There is no longer a qualifying period for holidays and all employees, regardless of status or service, qualify for paid holidays.   All time worked qualifies for paid holiday time.

2.4
Under the terms of the Act the minimum holiday entitlements for employees will be increased on a phased basis from the leave year 1997/98 to the leave year 1999/2000.

2.5
In the leave year, ending on 31 August 1998, a part-time teacher's holiday entitlements should be calculated as follows:

6.4% of the hours a part-time teacher works in the period 30th September 1997 to 31st March 1998 subject to a maximum of 8 days and 7.2% of the hours a part-time teacher works in the period 1st April, 1998 to 31st August, 1998 subject to a maximum of 7.5 days.

2.6
In the leave year, ending on 31 August 1999, a part-time teacher's holiday entitlements should be calculated as follows:

7.2% of the hours a part-time teacher works in the period 1st September 1998 to 31st March 1999 subject to a maximum of 10.5 days and 8% of the hours a part-time teacher works in the period 1st April, 1999 to 31st August, 1999 subject to a maximum of 8.33 days.
2.7
In the leave year, ending on 31 August, 2000 and thereafter, a part-time teacher's holiday entitlements should be calculated as follows:

8% of the hours a part-time teacher works in the period 1st September 1999 to 31st August 2000; (but subject to a maximum of 4 working weeks).
2.8
Pay in respect of holidays to part-time teachers should be made prior to the cessation of employment at the end of the school year.  The calculation of holiday pay is determined by reference to the part-time rate which the Department issues to Boards of Management by Circular Letter from time to time.  The latest Circular that issued is Circular 33/98.

3.0
WHAT TO INCLUDE WHEN CALCULATING AN ENTITLEMENT TO HOLIDAYS:

3.1
In calculating how many days' holidays to which an employee may be entitled, employers should include all hours worked including time spent on statutory maternity or adoptive leave during the school year and public holidays taken during the calculation period.  Christmas and Easter leave periods should also be included if employment of the teacher does not cease during these periods. 

4.0
PUBLIC HOLIDAYS:

4.1
A regular part-time teacher is entitled to a public holiday in the following manner subject to the discretion of the Board of Management:


(a)
a paid day off on that day, or


(b)
a paid day off within a month of that day, or


(c)
an additional day of annual leave, or


(d)
an additional day's pay.

4.2
Part-time employees must have worked at least 40 hours in the 5 weeks ending on the day before a public holiday to qualify for public holiday benefit.

4.3
There are nine public holidays as follows 


(a)
Christmas Day,


(b)
St. Stephen's Day,


(c)
the 1st of January,


(d)
St. Patrick's Day, 


(e)
Easter Monday, 


(f)
The first Monday in May, 


(g)
The first Monday in June,


(h)
The first Monday in August,


(i)
The last Monday in October,

4.4
Regular part-time teachers on statutory maternity or adoptive leave maintain their public holiday entitlement for the duration of their absence.                                                                                                          

4.5
PAY FOR A PUBLIC HOLIDAY:
Part-time teachers who are not normally required to work on a public holiday will be entitled to one fifth of the sum paid in respect of the normal weekly hours worked by the part-time teacher before that public holiday.

If the part-time teacher ceases to be employed during the week ending on the day before a public holiday, having worked during the 4 weeks preceding that week, s/he is entitled to receive pay for the public holiday.

In the event that a part-time teacher is required to work on a public holiday s/he will be entitled to a day's pay for the public holiday.

4.6
PART-TIME TEACHERS ABSENT FROM WORK PRIOR TO A PUBLIC HOLIDAY:
Part-time teachers absent from work immediately before a public holiday will not be entitled to benefit from the public holiday in the following circumstances:

(i)
an absence in excess of 52 consecutive weeks by reason of an occupational injury, or

(ii)
an absence in excess of 26 consecutive weeks by reason of illness or injury, or

(iii)
an absence in excess of 13 consecutive weeks by reason not referred to in paragraphs (i) and (ii) above but being an absence authorised by the employer, including lay off, or 


(iv)
an absence by reason of strike.

5.0
ENFORCEMENT PROCEDURES

5.1
Any dispute between an employer and employee on holidays or public holidays can be dealt with by means of a complaint to the Rights Commissioner whose decision can be appealed to the Labour Court for legally binding determination.

6.0
REFERRAL OF COMPLAINTS:
6.1
A part-time teacher may present a complaint to a Rights Commissioner if it appears that the managerial authority has failed to provide the correct holiday or public holiday entitlements to which the employee is entitled under the Act.

6.2
Written notice of complaint must be made within 6 months of the date of the alleged contravention.  The time limit for submitting a complaint for redress of the alleged contravention may be extended by a further 12 months if the Rights Commissioner is satisfied that the failure to present the complaint within the normal 6 month period was due to reasonable cause.

6.3
The Rights Commissioner, on receipt of a complaint, will send a copy of the notice of complaint to the managerial authority.  The Rights Commissioner will then give the parties an opportunity to be heard by him/ her and to present any evidence relevant to the complaint.  

After hearing the parties, the Rights Commissioner will issue a written decision.  The decision of a Rights Commissioner shall do one or more of the following


*
declare that the complaint was or was not well founded.

*
require the managerial authority to comply with the provisions of the Act in respect of holiday or public holiday entitlements.

*
require the managerial authority to pay the employee compensation 

not exceeding 2 years' remuneration.

The Rights Commissioner will inform the parties of his or her recommendation.

6.4
Either party may appeal the Rights Commissioner's decision to the Labour Court within six weeks from the date it was communicated to the parties.  The Labour Court shall send a copy of the notice of appeal to the other party and will then give the parties an opportunity to be heard by it and to present any evidence relevant to the appeal.

6.5
After hearing the parties, the Labour Court will issue a written determination of the appeal either affirming, varying or setting aside the recommendation of the Rights Commissioner.  The Labour Court will inform the parties of its determination.

7.0
RECORDS:

7.1
Under the Terms of the Act employers are obliged to keep records of holidays and public holidays for a minimum period of three years. These records must be available for inspection by Labour Inspectors of the Department of Enterprise, Trade and Employment.  Records should also be maintained to show as evidence in the event of a Rights Commissioner or Labour Court investigation of an employees complaint.

8.0
COPIES OF CIRCULAR:
8.1
You are requested to provide a copy of this Circular Letter to the parents' and teachers' representatives on Boards of Management, and to the parents' association/National Parents Council representatives or other appropriate representatives of the parents/teachers for transmission to individual parents and teachers.


John Dennehy,


Secretary General.


October, 1998.


